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THE  OPENING-UP  OF  PUBLIC  PROCUREMENT 
Commission  of  the European  Communities,  Unit  111/B/4 
PART  ONE;  THE  CONTEXT 
1.  THE  POLITICAL  QQNTEXT 
The  Wh I to  paper  on  comp I  et I  ng  the  I  nterna I  market  whIch  the  CommIssIon 
publ lshed  on  14  June  1985  Identifies  transparency  In  publ lc  procurement  and 
the  opening-up  of  the  sector  to  offoctlyo  competition  as  one  of  the 
priority  obJectives  In  the  drive  to  establIsh  the  single  market  by 
31  December  1992. 
Pub I lc  procurement 
publ lc  authorities, 
Is  a  powerful  economic  pol Icy  Instrument.  For  the 
It  Is  not  only  a  means  of  securing  the  physical - 2  -
resources  they  need  to  carry  out  their  tasks,  but  also  a  tool  for 
stimulating  economic  activity  which  has  an  Impact  In  a  number  of  areas: 
Industrial  policy,  employment,  regional  policy,  R&D,  standards  policy  and 
the  promotion of  small  businesses. 
The  opening-up of  public  procurement  as  part  of  the  1992  process  Is  thus  a 
genuine  challenge,  not  only  for  public or  semi-public entitles,  which  will 
have  to  brIng  theIr  procurement  practIces  Into  II ne  wIth  the  CommunIty 
rules,  but  also for  enterprises.  which  should demonstrate  their  Interest  In 
ooen  procyrement  by  ldQptlng a  dynamic  approach. 
2.  THE  EQQNQMIC  IMPQftTANCE  OF  pUBLIC  PBQCUBEMENJ 
In  1986,  procurement  by  publle  adlllnlstrat Ions  In  the  narrow  sense  was 
equivalent  to  approximately  81  of  Cqwnunlty  gross  dgmoatle  produet.  If 
procurement  by  publle  lod  soml-publle  ontorprlsoa  Is  Included,  the  figure 
rises to 151 of Cpmmynlty  GDP  (1986:  ECU  530  billion). 
Clearly,  all  these  contracts  cannot  be  effectively  opened  up  to 
Community-wide  competition,  since,  for  example,  some  of  them  relate  to 
products  that  are  too speelfle or  purchased  In  too small  quantities. 
Nevertheless,  the  volume  of  public  procurement  that  could  be  opened  up  to 
ogmpotltlgn can  be  estimated at  ECU  240-340  billion,  or  7-101 of  Qgmmuntty 
qroas  dqptstle  prodl&ct.  In  1986,  however,  Intra-Community  trade  In  the 
sector  amounted  to no  more  than  ECU  soo  million  <0.141 of Cpmmynlty  GDp>. - 3-
3.  THE  CfM4UN I  TY  LEQAL  CONJEXT 
3.1.  Tho  Treaty of Bgmo 
The  Treaty  gt  Bgmo  of  25  March  1957  does  not  I  ay  down  any  spec It I  c 
rule relating tg public procuromont. 
It  does,  however,  establIsh  four  fundamental  principles that  apply  to 
publ lc contracts whatever  their  value: 
1)  ng dlscrlmlnatlgn on  grounds of  nationality (Article 7); 
2)  tree  mgyomont  gt  qgpds  and  the  prohibition  of  quantitative 
restrictions  on  Imports  and  exports  and  measures  having 
equivalent effect  (Articles 30  et seg.); 
3)  troodgm gf establishment  (Articles 52  et seg.); 
4)  froodgm  tg prgyldo sorylces (Articles 59  et sog.). 
3.2.  Loglslatlyo prgylalgna 
The  rules  enshrined  In  the  Treaties  prohibit  certain  unfair 
practIces,  but  do  not  estab I Ish  any  posItIve  obI I  gat I  on  ensurIng 
transparency  and  competition  In  contract  award  procedures. - 4  -
Legislative action was  thus called  for  at  Community  level. 
such  action  was  and  Is  all  the  more  necessary  as  a  response  to  the 
major  concerns  voiced  by  the  enterprises  Interested  In  public 
procurement,  which  revolve  around  the  need  for: 
the  best  poss I  b I  e  I  nforma t I  on  to  enab I  e  fIrms  to  prepare  theIr 
tenders  properly  and  satisfy  the  legitimate  requirements  of  public 
purchasers; 
the  greatest  possible  transparency  In  public  procurement  so  that 
decisions  are  taken  by  publ lc  purchasers  In  a  balanced  fashion 
throughout  the Community; 
gradual  reform of  procurement  practices. 
The  Councl I  of  the  European  Communities  has  thus  adopted  the 
following  Community  Directives: 
Directive 71/305/EEC  on  public  works  contracts  (Official  Journal 
(
110J
11
)  No  L 185  of  16  August  1971); 
Directive 77/62/EEC  on  publ lc  supply  contracts  (OJ  No  L 13  of 
15  January  1977); 
Directive 80/767/EEC  amending  Directive 77/62/EEC  (OJ  No  L 215  of 
18  August  1980); 
Directive 88/295/EEC  amending  Directive 77/62/EEC  (OJ  No  L 127  of 
20  May  1988); - 5  -
- Directive 89/440/EEC  amending  Directive 71/305/EEC  (OJ  No  L 210  of 
21  July  1989); 
DIrectIve 89/665/EEC  on  revIew  procedures  for  pub I I  c  supp I  y  and 
publ lc works  contracts  (OJ  No  L 395  of  30  December  1989); 
- Directive 90/531/EEC  on  works  and  supply  contracts  In  the  water, 
energy,  transport  and  telecommunications  sectors  (OJ  No  L 297  of 
29  October  1990); 
- Directive 92/13/EEC  on  review  procedures  for  contracts  In  the 
water,  energy,  transport  and  telecommunications  sectors  (OJ  No  L 76 
of  23  March  1992); 
- DIrectIve 92/50/EEC  on  pub I I  c  servIce  contracts  (OJ  No  L 209  of 
24  July  1992). 
The  following  proposals  for  Community  Directives are under  discussion 
at  the Councl I  and  the  European  Pari lament: 
- a  proposa I  for  a  DIrectIve  on  servIce  contracts  1  n  the  water, 
energy,  transport  and  telecommunications  sectors  (OJ  No  c  337  of 
31  December  1991  and  OJ  No  c  34  of  12  February  1992)  mod 1  fy 1  ng  and 
consol ldatlng Directive 90/531/EEC; 
- a  proposal  for  a  Directive  consolidating  the  Directives  on  publ lc 
works  contracts  (OJ  No  C 46  of  20  February  1992); 
- a  proposal  for  a  Directive  consolidating  the  Directives on  publ lc 
supply  contracts  and  aligning  them  on  Directives 89/440/EEC  (works) 
and  92/50/EEC  (services). - 6  -
1  t  shou I  d  be  stressed  that  tho  aim  of  tboao  D  I roet lyoa  Is  not  to 
harmpnlzo  all  national  rules  on  public;  proeyromont.  It  Is  to 
coordinate  national  contract  award  procedures  by  Introducing  a 
minimum  body  of  common  rules,  for  contracts  above  a  given  threshold. 
These  common  rules are  the  following: 
1)  rules  def 1  n 1  ng  the  type  of  pub II c  purchaser  and  the  scope  of 
contracts subject  to  the Directives; 
2)  rules  defining  the  type  of  contract  award  procedure  which  public 
purchasers should  normally  use; 
3)  rules  on  technical  specifications,  whereby  preference  Is  to  be 
given  to  Community  standards,  and  discriminatory  technical 
reQuirements  are banned  from  the  contract  documents; 
4)  advertising  rules,  whereby  tender  notices  must  be  published  In 
the  Official  Journal  of  the  European  Communities,  must  comply  with 
specific  reQuirements  concerning  time-limits and  must  be  drawn  up  In 
accordance with  pre-established models; 
5)  common  rules  on  participation,  comprising  objective criteria  for 
Qualitative  selection  and  for  the  award  of  contracts  (either  the 
lowest  price  or  the  most  economically  advantageous  tender,  at  the 
contracting authority's choice); 
6)  obi lgatlons as  regards statistical  reporting. - 7  -
PART  TWO 
THE  DIRECTIVES  ON  PUBLIC  SUppLIES.  WQRKS  AHD  SERVICES 
The  Supplies  Directive  (88/295/EEC)  had  to  be  transposed  Into  national  law 
by  1  January  1989  and  the  Works  Directive  (89/440/EEC)  by  19  July  1990  (In 
the  case  of  Greece,  Spain  and  Portugal,  the  deadline  was  1  March  1992  for 
both  Directives). 
The  deadl lne  for  transposing  the  Services  Directive  (92/50/EEC)  Is 
1  July  1993  for  alI  Member  States. 
1.  SCOPE  OF  CONTRACTS 
1 . 1 .  Pub I I  c  coot r acts  are  defIned  as  coot r acts  for  pecunIary  Interest 
concluded  In  writing  between  a  suppl ler,  contractor  or  service 
provider  and  a  public  purchaser,  termed  a  "contracting  authority"  In 
the Directives. 
1.2.  public  supply  contracts  relate  to  the  dollyory  of  producta;  the 
concept  of  do I I  yory  encompasses  purchase,  I  ease,  rental  or  JllLA 
purchase,  with or  without  option  to buy. 
1.3.  public wprks contracts cover: 
- tho execution of wprks; - 8  -
- tho execution and  design of wprks; 
- tho  oxocut lon  by  whatoyor  moans  of  a  wprk  corresPOnding  to  tho 
rogulromonts  specified  by  tho  contracting  authority,  I.e.  project 
development  and  management  tasks. 
Works  must  relate to one  of  the activities covered  by  Class 50 of  the 
General  Industrial  Classification  of  Economic  Activities  within  the 
European  CommunI t I  es  (&C£.).  These  are  I I  sted  In  Annex  I I  to  the 
Directive. 
A  work  Is  defined  by  the  Directive  as  the  outcome  of  building  or 
clvl I  engineering works  taken  as  a  whole  that  Is sufficient of  Itself 
to fulfl I  an  economic  and  technical  function. 
1.4.  Public  serylce  contracts  are  contracts  for  pecuniary  Interest 
cone I  uded  In  wrItIng  between  a  servIce  provIder  and  a  contract 1  ng 
authority,  to  the exclusion of: 
- pub I lc  supply  and  pub I lc works  contracts; 
-contracts  awarded  In  the  water,  energy,  transport  or 
telecommunications sectors  (see Part  Three); 
-other contracts referred  to  In  Article 1(a) of  Directive 92/50/EEC. 
2.  CONTRACTING  AUTHOR I I  I ES 
2.1.  The  following  are  regarded  as contracting authorities: 
- the State; 
-regional  or  local  authorities  (town  councl Is,  municipal I ties, 
L~nder,  regional  administrations); 
- legal  persons governed  by  publ lc  law  (Suppl les Directive)  or  bodies 
governed  by  publ lc  law  (Works  and  Services Directives); 
-associations formed  by  regional  or  local  authorities. 
2.2.  A  list  of  legal  persons  governed  by  public  law  Is  annexed  to  the 
Suppl les Directive. - 9  -
2.3.  The  Works  and  Services  Directives  define  the  concept  of  bodies 
governed  by  publ lc  law;  there  Is  no  corresponding definition of  legal 
persons  governed  by  public  law  In  the Suppl les Directive. 
Bodies  governed  by  publ lc  law  are  defined  by  the  Works  and  Services 
Directives  according  to  a  set  of  cumulative  criteria.  A  list  of 
bodies  and  categories of  bodies  governed  by  public  law  Is  annexed  to 
the Works  Directive and  may  be  amended  by  the Commission  on  the  basis 
of  any  changes  notified  by  Member  States.  The  list  Is  given  for 
guidance  only,  unlike  the  list  of  legal  persons  governed  by  public 
law  annexed  to  the  Suppl les Directive,  which  Is exhaustive. 
3.  VALUE  THRESHOLDS 
3.1.  Tho  threshold  aboye  which  Public  sypply contracts are syblect  to the 
Ogmmynlty  ryles  Is  ECU  200 ooo.  excePt  that.  yoder 
Direct lye 80/7§7/EEC.  a  lower  threshold  of  ECU  125  576  aPPlies  to 
certain pybllc supply contracts covered by  tho  GATT  Agreement. 
The  ECU  125  576  threshold  thus  applies  In  1992  and  1993  (It  Is 
revised  every  two  years)  to  pub I lc  supply  contracts  awarded  by 
central  government  and  certain central  entitles  I lsted  In  an  annex  to 
Directive 80/767/EEC. 
3.2.  In  the  case  of  pybllc  works  contracts.  the  threshold  Is 
ECU  5  m  II II on. 
The  Works  Directive allows  a  work  to be  subdivided  Into several  lots, 
each  one  the  subJect  of  a  contract. 
3.3.  The  Serylces  Dlrectlye  apPlies  to  contracts  worth  not  less  than 
ECU  200  000. - 10  -
3.4.  Whore  •  contract  Is  aubdlyldod  Into  soyoral  Iota.  the  value  of  each 
lot  must  be  taken  Into account  for  the  purpose of  determining whether 
the  threshold  specified  In  the  relevant  directive  Is  reached.  This 
rule  Is  laid  down  explicitly  In  the  Works  and  Services  Directives, 
but  certainly appl les mutatis mutandis  to supply  contracts  too. 
No  procurement  requirement  for  a  given  quantity  of  supplies  or 
services,  and  no  work  or  contract  may  be  split  up  with  the  Intention 
of  keeping  It outside  the scope  of  the Directives. 
3.5.  Subsidized wprks or sorylco contracts 
Uember  States  must  take  the  necessary  measures  to  ensure  that 
contracting  authorities  comply  or  ensure  compliance  with  the  Works 
Directive  where  they  subsidize  directly  by  mora  than  501  a  works 
contract worth  not  less  than  ECU  5  ml  I lion awarded  by  an  entity other 
than  themselves.  This  rule  appl les,  however,  only  to  contracts 
covered  by  Class 50,  Group  502  of  NACE  and  relating  to  building work 
for  hospitals,  facilities  Intended  for  sports,  recreation  and 
leisure,  school  and  university  buildings  and  but ldlngs  used  for 
administrative purposes. 
_In  the  Services  Direct lve,  a  similar  provision  applies  to  service 
contracts  worth  not  less  than  ECU  200  000  and  awarded  In  connection 
with  a  subsidized works  contract  as defined above. - 11  -
4.  SPECIFIC  FEATURES  OF  THE  SERVICES  DIRECTIVE 
The  Directive divides services  Into  two  categories: 
- •priority•  sorylcos  for  which  It  lays  down  comprehensive  rules 
along  the  lines  of  those  applicable  to  public  works  and  public 
supply  contracts  and  described  In  points 5  to  9  below.  This 
category  Inc I  udes,  for  ex amp I  e,  maIntenance  and  repaIr  servIces, 
Insurance,  data  processing,  accounting,  market  research, 
advertising,  architecture,  street  cleaning and  refuse col lectlon; 
-other serylcos,  for  which  It  requires merely: 
a)  basic  transParency,  generating  Information  for  future  use. 
Contracting  authorities  thus  have  to  send  the  Office  for 
OffIcI a I  Pub II cat Ions  of  the  European  CommunI t les  a  contract 
award  notice  (see  point  6.2(c)  below),  Indicating  whether  they 
agree  to  It  being  publ lshed. 
In  the  1  lght  of  the experience  thus gained,  It  wl  I I  be  possible 
to  determine  at  a  later  stage  whether  the  scope  of  the 
Directive should  be  extended; 
b)  compliance with  common  rules  In  tho  technical  field. 
Other  services  Include,  for  example,  legal  services,  staff 
placement,  hotel  and  catering services and  education  and  vocational 
training. 
The  Directive  also  lays  down  rules  for  the  organization  of  design 
contests  (publication  of  a  notice  In  the  'S'  Supplement  to  the 
Official  Journal,  etc.). 
Design  contests are defined  as  those  national  procedures which  enable 
the  contracting  authority  to  acquire,  mainly  In  the  fields  of  area 
planning,  town  planning,  architecture  and  civil  engineering,  or  data 
processing,  a  plan  or  design  selected  by  a  lury  after  being  put  out 
to competition with or wlthgut  tho award  of prizes. - 12  -
5.  WHO  CAN  PARTICIPATE? 
5.1.  The  Directives  provide  for  three  types  of  award  procedure  that 
contracting authorities can  use: 
1)  onen  Procedure: 
alI  Interested suppl lers,  contractors or  service providers  may  submit 
tenders; 
2)  restricted Procedure: 
only  those  suppl lers,  contractors or  service providers  Invited  by  the 
contracting authority may  submit  tenders; 
3)  negotiated Procedure: 
the  contracting  authority  consults  suppl lers,  contractors or  service 
providers of  Its choice  and  negotiates  the  terms  of  the  contract  with 
one  or  more  of  them. 
There  are  two  types of  negotiated  procedure: 
a)  negotiated  procedure  li1h  publ lcatlon  of  a  notice  In  the 
Official  Journal; 
b)  negotiated  procedure without  publ lcatlon of  a  notice. 
Each  Directive  I lsts exhaustively  the  cases  where  these  two  types  of 
negotiated  procedure  may  be  used. 
5. 2.  For  nub I I  c  sunn I  y  coot racts,  the  open  procedure  Is  THE  RULE.  The 
restricted procedure  may  be  used  only  In  Justified cases. - 13  -
Where  contracts  are  awarded  by  restr lcted  or  negot lated  procedure, 
the  contracting  authority  must  draw  up  a  written  reoort  justifying 
the  use  of  that  procedure  and  Including  a  number  of  particulars such 
as  the  name  and  address  of  the  contracting  authority,  the  value, 
quantity  and  nature  of  products  purchased,  the  number  of  requests  to 
participate  received  and  the  number  of  candidates  Invited  to  submit 
an  offer. 
In  tho case of wprks  and  sorylcos,  on  the other  hand,  no  hierarchy  Is 
establ lshed  between  open  and  restricted procedures. 
5.3.  It  should  be  stressed  that  In  open  and  restr lcted  procedures,  all 
negotiation  with  candidates  or  tenderers  on  fundamental  aspects  of 
contracts,  and  In  particular  on  prices,  Is  ruled  out;  however, 
discussions with  candidates or  tenderers may  be  held  but  only  for  the 
purpose  of  clarifying  or  supplementing  the  content  of  their  tenders 
or  the  requirements  of  the  contracting authorities  and  provided  this 
does  not  Involve  discrimination. 
6.  INFORMATION 
6.1.  The  DIrectIves  on  pub I I  c  supp I I  es,  works  and  servIces  are  a lmed  at 
making  procedures more  transoarent. 
6.2.  They  form  part  of  a  malor  effort  to  Improve  the  flow  of  Information 
through  action on  throe main  fronts: 
- prior  Information on  procurement  programmes; 
- publ lcatlon of  tender  notices; 
- publ lcatlon of  a  contract  award  notice for  each  contract. - 14  -
Let  us  look  at  these  three  I lnes of  action  In  detal I. 
a)  prior  Information 
The  Directives  require  contracting  authorities  to  publish  an 
lnd I cat I  yo  not lea  In  the  OffIcI a I  Journa I  summarIzIng  theIr 
forthcoming  procurement  programmes. 
Such  Information  should  enable  firms  to  be  aware  of  the 
Intentions  of  contracting  authorities  at  a  sufficiently  early 
stage. 
b)  publication of  tender  notices 
Contracting  authorities  that  wish  to  award  a  public  supply, 
works  or  service contract  by  open  or  restricted procedure or  by 
negotiated  procedure  with  publication  of  a  notice  must  mw. 
known  tholr  Intention  by  moans  of  a  nptlco  drawn  up  In 
accordance with  the models  annexed  to  the Directives. 
Publlcat ton  of  the  not Ice  marks  the  point  when  the  contract 
award  procedure  proper  begins. 
The  minimum  periods  that  contracting  authorities  must  allow 
under  the  dIfferent  types  of  procedure  are  set  out 
schematlcal ly  In  the  following  table: - 15  -
T I  me- I I  m  I t  for  receipt  Tlme-llml t  for  receipt 
of  reQuests  to  of  tenders 
participate 
Normal  Urgent  Normal  Urgent 
Open  procedures  - - not  less  -
than 
52  days1 
Restricted procedures  not  less  not  less  not  less  not  less 
than  than  than  than 
37  days  15  days  40  days2  10  days 
Negotiated  procedures  not  less  not  less 
than  than 
37  days  15  days  - -
(1)  Reduced  to  36  days  In  the  case  of  works  and  service  contracts  where 
an  Indicative notice  has  been  publ lshed. 
(2)  Reduced  to  26  days  In  the  case  of  works  and  service  contracts  where 
an  Indicative notice  has  been  publ lshed. 
c)  publication of a  contract  award  notice for  each contract 
The  Suppl les,  Works  and  Services  Directives  also  reQuire  contracting 
authorities  to  publIsh  In  the  Official  Journal  details  of  hgw 
contracts hayo  boon  awardod. 
The  notice  must  be  drawn  up  In  accordance  with  the  model  annexed  to 
the  Directives  and  must  be  sent  not  later  than  48  days  after  the 
contract  In  Question  has  been  awarded. 
It  must  give  such  particulars  as  the  date  of  award  of  the  contract, 
the  award  criteria,  the  number  of  offers  received,  the  name  and 
address  of  the  successfu I  tenderer ( s) ,  and  the  pr Ice  or  range  of 
prices paid. - 16  -
6.3.  The  Works  Directive  requires  contracting  authorities  that  wish  to 
award  a  works  concession  contract  worth  not  less  than  ECU  5  mil lion 
to  make  known  their  Intention  by  means  of  a  notice  published  In  the 
Official  Journal;  It  places concessionaires under  the  same  obi lgatlon 
In  respect  of  contracts  they  Intend  to award  to third parties. 
6.4.  The  Works  and  Services  Directives  also  require  contracting 
authorities  to  Inform,  within  15  days  of  the  date  on  which  the 
request  Is  received,  any  eliminated  candidate  or  tenderer  who  so 
requests  of  the  reasons  for  re lect I  on  of  hIs  app II cat I  on  or  hIs 
tender,  and,  In  the  case  of  a  tender,  the  name  of  the  successfu I 
tenderer. 
For  each  contract  awarded,  contracting  authorities also  have  to  draw 
up  a  written  report  setting  out  the  name  and  address  of  the 
contracting  authority;  the  subject  and  value  of  the  contract;  the 
names  of  the  candIdates  or  tenderers  admIt ted  and  the  reasons  for 
their  selection;  the  names  of  the  candidates  or  tenderers  rejected 
and  the  reasons  for  their  rejection;  the  name  of  the  successful 
tenderer  and  the  reasons  why  his  tender  was  selected  and,  If  known, 
any  share of  the contract which  he  may  Intend  to subcontract  to  third 
parties;  and,  In  the  case of  negotiated procedures,  the  circumstances 
referred  to  In  the  relevant  directive which  justify  the  use  of  these 
procedures. 
The  report,  or  the  main  features  of  It,  must  be  communicated  to  the 
Commission  at  Its request. 
7.  SELECTION  CRITERIA 
7.1.  To  prevent  contracting authorities el lmlnatlng suppl lers,  contractors 
or  service  providers  on  grounds  that  are  discriminatory,  the  three 
Directives  list a  number  of  possible selection criteria. - 17  -
These  relate  to  the  good  repute,  professional  Qual lflcatlons, 
economic  and  financial  standing  and  technical  knowledge  or  abl I lty of 
the  suppl ler,  contractor  or  service provider. 
The  aim  of  these  rules  Is  not  to  demarcate  the  national  authorities' 
powers  to  set  the  standards  for  participation  In  contracts,  but  to 
determine what  references or eyldence can be  required  for  the  purpose 
of  establ lshlng  that  the standards are met. 
8.  SPECIAL  QQNDITIONS  FOB  PARTICIPATION 
8.1.  Subcontracting 
The  Works  and  Services  Directives  provide  that,  In  the  contract 
documents,  the  contracting authority may  ask  the  tenderer  to  Indicate 
In  his  tender  any  share  of  the  contract  he  may  Intend  to  subcontract 
to third parties. 
8.2.  GrouPs  of contractors.  suPPliers or serylce proylders 
Under  the  three  Directives,  groups  are  allowed  to  submit  tenders 
without  having  to be  set up,  In  adyance,  In  a  particular  legal  form. 
8.3.  Requirements  relating  to working  conditions  at  the  works  site or  at 
the place where  the serylces are to be  performed 
The  contracting authority may  supply certain  Information on  the  topic 
(In particular,  the  name  and  address of  the authority  responsible). - 18  -
If  so,  the  contractor  or  service  provider  must  Indicate  whether  he 
has  taken  the  relevant  requirements  Into  account  when  drawing  up  his 
tender. 
8.4.  Oondltlons not  covered by  tho Dlrectlyes 
A  contracting  authority  may  lay  down  conditions  of  this  nature 
provided  that  they  comply  with  the principles of  the Treaty  as  I lsted 
In  Part  One,  point  3.1,  and  are mentioned  In  the  tender  notice. 
9.  AlARD  CRITERIA 
9.1.  Supply,  works  and  service  contracts  may  be  awarded  on  the  basis  of 
one of  two  criteria: either  tho  lqwost  price or  tho most  economically 
adyantageoys  tender. 
9.2.  For  the  purpose  of  determining  the  most  economically  advantageous 
tender,  the  Directives  give  a  non-oxhaustlye  list  of  criteria  that 
may  be  app I led. 
The  three  Directives  thus  all  refer  to  price,  delivery or  completion 
date  and  technical  merit. 
The  Suppl les  and  Services  Directives  also mention  qual lty,  aesthetic 
and  functional  characteristics,  after-sales  service  and  technical 
assistance. 
9.3.  If  a  tender  appears  to  be  abnormally  lqw,  a  contracting  authority  Is 
not  free  to  reject  It  automatically.  The  three  Directives establish 
a  procedure  In  which  the  contracting  authority  has  to  request,  In 
writing,  detal Is  of  the  constituent  elements  of  the  tender  and 
verifY  them  In  the  I lght  of  the explanations  received. - 19  -
10.  VARIANTS 
The  Works  and  Services  Directives  provide  that,  where  the  criterion 
for  the  award  of  the  contract  Is  that  of  the  most  economically 
advantageous  tender,  contract I  ng  author It I  es  may  consIder 
whIch  are  submIt ted  by  a  tenderer  and  meet  theIr 
specifications. 
variants 
minimum 
Contract lng  author It les  must  state  In  the  contract  documents  the 
mlnlmym  specifications  to  be  satisfied  by  variants  and  any  specific 
reQuirements  for  their presentation.  They  must  Indicate  In  the  tender 
notice  If  variants are not  allowed. 
Contracting  authorities may  not  reject  a  variant  on  the  sole grounds 
that  It  has  been  drawn  up  with  technical  specifications  defined  by 
reference  to  nat lona I  standards  transposIng  European  standards,  to 
European  technical  approvals,  to common  technical  specifications or  to 
national  technical  specifications,  the  latter  two  types  of  document 
being  understood  as  Indicated  In  the  relevant  articles  of  the 
Directives. - 20  -
PART  THREE 
THE  DIRECTIYES  ON  THE  PROCUREMENT  PROCEDURES  OF  ENTITIES  OPERATING 
IN  THE  JATER,  ENERGY.  TRANSPORT  AND  TELECOMMUNICAJIONS  SECTORS 
1.  THE  SITUATION  AT  THE  OUTSET 
The  scope  of  the  .. tradItIon  a 1..  DIrectIves  on  supp I I  es,  works  and  servIces 
excludes  those  contracts  awarded  by  carriers  operating  land,  air,  sea  or 
Inland  waterway  transoort  serylces  and  by  entitles  engaged  In  the 
production,  transport  and  distribution of  drinking water  and  the  production 
and  distribution  of  energy;  neither  does  It  cover  supply  or  service 
contracts  awarded  by  contracting  entitles  whose  main  activity  Is  In  the 
telecommunications sector. 
The  decision  to  exclude  those  sectors was  taken  for  a  number  of  political, 
strategic,  economic,  Industrial  and  legal  reasons  (the  entitles  operating 
In  the  four  sectors are  governed  by  either  publ lc  or  private  law  according 
to  the  Member  State  In  question). 
A specific  Directive  (90/531/EEC,  OJ  No  L 297  of  29  October  1990)  relating 
to  works  and  supply  contracts  awarded  by  entitles  operating  In  the  four 
sectors  was  adopted  on  17  September  1990.  The  national  measures 
implementing  It  have  to  apply  from  1  January  1993,  except  In  the  case  of 
Spain  (from  1  January  1996)  and  Greece  and  Portugal  (1  January  1998). 
From  these  dates,  works  contracts  awarded  by  telecommunications  entitles 
are  no  I  onger  subJect  to  DIrectIve  71 /305/EEC  as  amended  by  DIrectIve 
89/440/EEC,  but  come  under  Directive 90/531/EEC. - 21  -
Service  contracts  awarded  by  entitles  operating  In  the  four  sectors  are 
covered  by  another  Directive  modifying  and  consolidating  Directive 
90/531/EEC,  and  which  Is  due  to  enter  Into  force  on  1  July  1994 
(1  January  1997  In  Spain  and  1  January  1998  In  Greece  and  Portugal).  As 
with  "traditional"  contracting  authorities,  services  are  divided  Into  two 
categories  (see  Part  Two,  point  4). 
The  two  Directives are  referred  to below  as  the  'Uti I ltles Directives'. 
2.  DETERMINATION  OF  SOQPE;  ENTITIES  OQNCERNEQ 
2.1.  THE  QEEINITION  GIVEN  IN  THE  UTILITIES  QIRECTIVES  IS  NQT  OQNFINEQ  TO  A 
SIMPLE  QISTINCTION  BETWEEN  •PUBLIC•  ANQ  •pRIVATE•  ENTITIES 
It  goes  beyond  the  distinction  between  public  and  private  sector  and 
places  on  an  equal  footing  situations  that  are  fundamentally 
Identical,  despite any  differences of  legal  form  there  may  be  between 
them. 
2.2.  CQNTRACTIHG  ENTITIES 
The  Uti I ltles Directives apply  to: 
-public authorities,  I.e.  the  State,  regional  or  local  authorities, 
bodIes  governed  by  pub II c  I  aw,  or  assocI at Ions  formed  by  one  or 
more  such  authorities or  bodies  governed  by  publ lc  law; 
-public  undertakings,  I.e.  any  undertakings  over  which  the  public 
authorities  may  exercise,  directly  or  Indirectly,  a  dominant 
Influence  by  virtue  of  ownership,  financial  participation  or 
regulation; 
- entItIes  whIch  are  neIther  pub II c  authorItIes  nor  pub II c 
undertakings,  but  have  been  granted  special  or  exclusive  rights  In 
respect  of one  of  the activities covered  by  the  Directives. - 22  -
2.3.  Tho  aetlyltloa  falling  within  tho  aeopo  of  tho  Dlroetlyos  belong  to 
two  categories: 
A)  Cases  where  a  service  Is  provided  to  the  public  yla  a  tochnlcal 
notwork  whoso  yory  oxlatonco  restricts  eomDotltlon.  Where  such  a 
system  Is  Introduced,  there  Is  In  practice  llttlo  llkollhQQd  of 
competItIon  from  another  network  or  from  new  market  entrants.  t& 
competition  Ia  posslblo  where  the  monopoly  or  oligopoly  Is  legally 
established  through  the  granting  of  special  or  exclusive  rights  or 
through  machinery  for  official  authorization  which  creates  barriers 
to entry. 
The  Directives  thus  cover  the  provision  or  operation  of  networks 
which  provide  a  service  to  the  publ lc  In  connection  with  the 
production,  transport  or  distribution of  drinking water,  electricity, 
gas,  heat  or  telecommunications,  and  ral lway,  tramway  and  bus 
networks; 
B)  Cases  where  an  entity  exploits  a  goograDhleal  aroa  for  a  particular 
purpose subloct  to a  goyornmont  coneosslon or  authorization. 
Such  purposes are: 
a)  exploring  for  or  extracting  oil,  gas,  coal  or  other  solid 
fuels;  or 
b)  the  provIsIon  of  aIrport,  marItI  me  or  In I  and  port  or  other 
terminal  facilities  to  carriers  by  air,  sea  or  Inland 
waterway. - 23  -
2.~.  SCOpE  OF  CONJBACTS 
The  Directives cover: 
- the supply of  products; 
- bul ldlng or  clvl 1  engineering works. 
-the provision of  services as defined  In  the  second  Directive mentioned  In 
point  1  above. 
2.5.  YALUE  THBESHQLDS 
The  Utilities  Directives  apply  to  contracts  whose  estimated  value  Is  not 
less  than: 
ECU  400  000  In  the  case  of  supply  or  service  contracts  awarded  by 
entitles carrying on  an  activity  In  the  transport,  drinking  water  or 
energy  sectors,  as  defined  In  Article  2 of  Directive 90/531/EEC; 
ECU  800  000  In  the  case  of  supp I  y  or  servIce  contracts  awarded  by 
entitles carrying on  an  activity  In  the  telecommunications  sector,  as 
defined  In  Article 2 of  Directive 90/531/EEC; 
ECU  5  ml  I I Jon  In  the  case of works  contracts. 
3.  AJABQ  PBQCEQUBES 
Contracting  entitles  have  a  free  choice  between  open,  restricted  and 
negotiated  procedures,  which  are  defined  In  exactly  the  same  way  as  In  the 
traditional  Directives  on  supply,  works  and  service  contracts,  provided 
that  a  call  for  competition  has  been  made  through  publication  In  the 
Official  Journal  of: - 24  -
a  tender  notice  for  each  contract;  or 
a  periodic  Indicative notice  for  each  group  of  products,  set of works 
or  category of  services;  or 
a  notice on  the existence of  a  qual lflcatlon system. 
3.1.  periodic  lndlcatlyo notlco 
This  Is  similar  to  the  Indicative  notices  provided  for  by  the  traditional 
Suppl les,  Works  and  Services Directives. 
However,  where  It  Is used  as  a  means  of  cal I lng  for  competition: 
the  notice must  refer  speclflcal ly  to  the  suppl les,  works  or  services 
which  wl  I I  be  the subject of  the  contract  to be  awarded; 
It  must  InvIte  Interested  undertakIngs  to  express  theIr  1  nterest  1  n 
writing; 
the  contracting  entity  must  subsequently  Invite  all  candidates  to 
confirm  their  Interest  In  the contract  concerned  before beginning  the 
selection of  tenderers. 
3.2.  Qualification system 
Under  the  Dlre~tlves,  contracting  entitles  that  so  wish  may  establIsh  and 
operate a  system  for  the qual lflcatlon of  suppl lers,  contractors or  service 
providers. - 25  -
a)  The  system,  whIch  may  I  nvo I  ve  dIfferent  qua I If I  cat I  on  stages, 
must  operate on  the  basis of objective  rules  and  criteria to be 
establ lshed  by  the  contracting entity. 
Contracting entitles may  not: 
Impose  administrative,  technical  or  financial  conditions on 
some  firms  and  not  others; 
require  tests  or  proof  that  duplicate  objective  evidence 
already  aval lable. 
b)  The  rules  and  criteria for  qual lflcatlon must  be  made  aval lable 
on  request  to  Interested  suppl lers,  contractors  or  service 
providers. 
c)  Contracting  entitles  must  Inform  applicants  of  their  decision 
as  to  qual lflcatlon within  a  reasonable  period. 
d)  Appl lcants  whose  qual lflcatlon  Is  refused  must  be  Informed  of 
that  decision  and  the  grounds  for  refusal;  those  grounds  must 
be  based on  the  qual lflcatlon criteria. 
e)  Contracting entitles may  bring  the  qual lflcatlon of  a  suppl ler, 
contractor  or  service provider  to an  end  only  for  reasons  based 
on  the  qualification  criteria.  The  Intention  to  bring 
qualification  to  an  end  must  be  notified  In  writing  to  the 
supplier,  contractor  or  service  provider  beforehand,  together 
with  the  reason  or  reasons  justifying  the  proposed  action. 
f)  The  qual lflcatlon  system  must  be  the  subject  of 
Indicating  Its  purpose  and  the  aval labl I lty  of 
concerning  Its operation. 
a  notIce 
the  rules - 26  -
4.  MINIMUM  PERIOQS  TO  BE  ALLQWEP  UNQER  THE  PROCEQURES 
a)  OPen  Procedures with  a  Prior call  for  competition 
Time-limit  for  receipt  of  tenders:  not  less  than  52  days  from  the 
date of  dispatch of  the  tender  notice; 
b)  Restricted Procedures and  negotiated Procedures with  a  prior call  for 
competition 
Time-limit  for  receipt  of  requests  to  part lclpate:  as  a  general 
rule,  at  least  five  weeks,  but  In  any  event  not  less  than  22  days; 
Tlme-1 lmlt  for  receipt  of  tenders: 
to  be  fixed  by  mutual  agreement  between  the  contracting  entity  and 
the  selected  candidates,  the  tlme-1 lmlt  being  Identical  for  al 1 
candidates;  where  agreement  cannot  be  reached,  as  a  general  rule  at 
least  three weeks  and,  at  alI  events,  not  less  than  ten  days  from  the 
date of  the  Invitation  to  tender. 
5.  CRITERIA  FOR  QUALITATivE  SELECTION 
UnlIke  the  traditional  Directives  on  supply,  works  and  service  contracts, 
the  Uti I I ties Directives do  not  lay  down  any  qual ltatlve selection criteria 
and  thus  allow  contracting  entitles  some  discretion  here.  However,  the 
crIterIa  adopted  must  be  objectIve  and  made  ava I I  ab I  e  to  a II  1  nterested 
firms. 
6.  AJARP  CRITERIA 
The  award  criteria  are  Identical  to  those  laid  down  In  the  traditional 
Directives on  supply,  works  and  service contracts. - 27  -
7.  IHIRP  OQUNTRY  CLAUSES 
a)  Directive 90/531/EEC  provides  that  any  tender  made  for  the  award  of  a 
supply  contract  may  be  rejected  where  the  proportIon  of  products 
originating  In  third countries exceeds  50%  of  the  total  value  of  the 
products constituting  the  tender. 
b) 
Furthermore,  where  two  or  more  tenders are equivalent  In  the  I lght  of 
the  award  criteria,  preference must  be  given  to  the  tender  or  tenders 
which  may  not  be  rejected  In  accordance  with  the  above  reQuirement. 
Such  preference  Is  not  to  be  given,  however,  where  acceptance  of  the 
tender  concerned  would  obi lge  the  contracting  entity  to  acquire 
mater I  a I  havIng  techn I  ca I  characterIstIcs  dIfferent  from  those  of 
existing  material,  resulting  In  Incompatibility  or  technical 
difficulties  In  operation and  maintenance  or  disproportionate costs. 
As  far  as  services  are  concerned,  Member  States  must 
CommIssIon  of  any  genera I  d Iff I  cuI t I  es  encountered 
businesses  In  winning  service contracts  In  third countries. 
Inform  the 
by  theIr 
The  Commission  Is  to  report  per lodlcally  to  the  Council  on  the 
opening-up of  service procurement  In  third countries and  on  the state 
of  negotiations on  the  topic,  particularly within  the  GATT  framework. 
Where  Community  firms  have  difficulty  In  gaining  access  to  service 
contracts  In  a  third country,  the Commission  must  endeavour  to  remedy 
the  situation  with  the  country  concerned;  It  may  propose  that  the 
Council  suspend  or  restrict,  In  Member  States,  the  award  of  service 
contracts  to  certain  types  of  firm,  In  particular  firms  subject  to 
the  law  of  the  third country  concerned. - 28  -
8.  TECHNICAL  SPECIFICATIONS  AND  STANDARDS 
As  In  the  case  of  the  traditional  Directives  on  supply,  works  and  service 
contracts,  the  contracting entitles concerned  here must  give priority,  when 
defining  the  technical  specifications,  to  European  standards.  Technical 
specifications  must  not  contain  any  discriminatory  requirements,  such  as 
clauses which  mention  goods  of  a  specific make  or  source or  of  a  particular 
process. - 29  -
PART  FOUR 
THE  PROBLEM  OF  ENSURING  COMPLIANCE  WITH  THE  DIRECTIVES 
Given  the  size of  publ lc  procurement  as  a  proportion  of  GNP,  the  award  of 
contracts by  the  pub I lc or  semi-pub I lc  sector  can  have  a  decisive  Impact  on 
the  economic  power  and  development  of  an  enterprise,  sector or  region. 
The  role  that  can  be  played  by  publ lc  purchasers,  enterprises,  the  courts 
and  the  Commission  In  ensuring  that  contracts  are  awarded  on  an  objective 
basis  and  In  conditions  of  effective  competition  Is  extremely  Important, 
but  also a  particularly difficult one. 
1.  PROBLEMS  TO  BE  TACKLEP 
1.1.  TransPosition of Plroctlyos  Into national  law 
Member  States  are  under  the  obligation  to  adopt  binding  rules  In 
order  to  transpose  the  Directives  Into  their  national  law;  however, 
those  rules  are often at  variance  with  the spirit of  the  Directives, 
In  both  form  and  substance,  and  do  not  have  the desired effect. 
1.2.  At  tho  different  stages  that  go  to  make  uP  an  award  Procedure.  the 
Cotgnun I ty  ru I  os  are  broached  by  pub I I  c  purchasers.  eIther 
del lberately or  through  Ignorance.  Here  are some  examples: - 30  -
-del lberate spl lttlng of contracts; 
-failure  to  supply  Interested  firms  with  full  and  accurate 
Information; 
- Inclusion of  discriminatory  requirements  In  the contract  documents; 
- fal lure  to comply  with  the advertising  rules: 
misinterpretation of  the  scope of  the Directives; 
Improper  use of  private contracting  (see  the  judgment  del lvered 
by  the  Court  of  Justice  of  the  European  Communities  on 
18  March  1992  In  Commission  v  Spain  .. extension  of  Madrid 
University  .. ); 
- fal lure  to comply  with  the  technical  rules: 
lack  of  references  to European  standards; 
appl lcatlon of  technical  specifications  that  give preference  to 
domestic  production  (see  the  Court's  judgment  of 
22  September  1988  In  Commission  v  Ireland  .. Dundalk  plpel lne .. ); 
requirement  of  tests  and  certification  by  a  domestic 
laboratory; 
- fal lure  to  comply  with  the  rules  on  selection  (proof  of  good 
repute,  economic  and  financial  standing and  technical  capabl I lty): 
obi lgatlon  to enrol  on  a  list of  approved  firms  In  order  to  be 
allowed  to submit  a  tender; 
unfair  or  unreasonable  requirements  regarding  proof  which  are 
not  provided  for  by  the  Directives; 
- fal lure  to comply  with  the  rules relating  to award  of  the  contract: 
biased  use  of  the  criterion  of  the  most  economically 
advantageous  tender; 
negotiation  (In  open  or  restricted  procedures)  (see  the  Great 
Belt  case  pending  before  the Court  of  Justice); 
use of  award  criteria not  revealed  to  tenderers; - 31  -
substantial  amendment  of  the  contract  documents  to  eliminate 
certain tenders; 
treatment  of  reservations  In  tenders; 
non-objective evaluation of  tenders  (rigging  the  results); 
failure  to  comply  with  the  procedure  for  dealing  with 
abnormally  low  tenders  (see  the  Court's  judgment  of 
22  Ju I  y  1989  In  the  .. Frate II I  Cos_tanzo..  case  - formu 1  a  for 
automatlcal ly  rejecting abnormally  low  tenders); 
misuse  of  the  concept  of  unacceptable  tenders. 
1.3.  public procurement  Ia  a  cgmplox,  aonaltlyo aroa 
Public  purchasers  are  susceptible  to  pressure  from  local  political 
and  economic  Interests.  Firms  that  have  suffered  from  discrimination 
are  reluctant  to  challenge  them  before  the  national  courts,  or  even 
to stand up  for  their  rights outside  the  courts,  for  fear  of  spol ling 
any  chances  they  may  have  of winning  a  future  contract. 
1.4.  Since  the  number  of  publ lc  purchasers,  and  conseQuently  the  number  of 
contracts  awarded,  Is  extremely  large,  monitoring  of  compl lance  with 
the Directives by  national  courts and  the Commission  can  only scratch 
the surface. 
1.5.  Firm's  lack  of  eagerness  to  bid  for  contracts  put  up  for  competition 
In  Member  States  other  than  their  own  does  not  contribute  to 
effective  application  of  the  Directives:  cold  feet  or  Ignorance  of 
the  Community  rules  entitling  them  to  participate  In  award 
procedures? - 32  -
1.6.  Business services  that  can  provide support  for  smal I  and  medium-sized 
enterprises  and  help  them  become  more  competitive  on  Community 
markets  are scarce or  non-existent  In  the  Member  States. 
1.7.  While  the  size  of  certain  contracts  makes  them  attractive  to  large 
firms,  which  have  the  necessary  economic  strength  and  technical 
capacity  to  carry  on  transfrontler  business,  It  places  small  and 
medium-sized  firms  at  a  disadvantage. 
Few  contracts  for  which  a  tender  notice  Is  publ lshed  In  the Official 
Journal  are subdivided  Into  lots. 
1.8.  The  fact  that  markets  are  shared,  either  tacitly  or  through 
regulatory  action,  In  some  areas  of  the  economy  and  that  certain 
fIrms  benefIt  from  nat lona I  - and  above  a II  reg lona I  - preferences 
weakens  appl lcatlon of  the Community  rules. 
2.  ACTION  BEING  TAKEN  OR  UNDER  OQNSIDERAJION 
A.  The  Commission's  role  In  the  transposition  process  Is  of  prime 
Importance.  Every  provision  of  the  measures  adopted  at  national 
level  will  be  subjected  to  detailed  scrutiny,  In  close  cooperation 
with  the  competent  national  authorities of  the  Member  States. 
Two  judicial  precedents are of  relevance  here: 
- the  Court's  judgment  of  19  November  1991  In  the 
•francoyltch-Bonlfacl•  case,  In  which  It  establ lshed  the  principle 
that  Member  States  must  compensate  Individuals  for  damage  caused - 33  -
to  them  by  non-transposition  (or  faulty  transposition)  of  a 
directive  Into  national  law;  and 
- Its  Judgment  of  22  June  1989  In  the  •Frate I I I  Costanzo•  case,  In 
which  It  ruled  that  public  purchasers  (at  central  or  local  level) 
are under  the obi lgatlon  to  apply  the  provisions of  the  Directives. 
These  may  be  rei led  on  by  Individuals before  national  courts,  which 
must  refrain  from  applying  provisions of  national  law  that  confl let 
with  them. 
B.  As  far  as  apnllcatlon of  the  Community  ryles  Is  concerned,  a  number 
of  measures  are worth  noting: 
8.1.  The  Directive  harmonizing  the  remedies  aval lable  In  Member  States  for 
the  purpose  of  ensurIng  correct  app I I  cat I  on  of  the  Supp I I  esd  Works 
Directives  (from  21  December  1991)  and  the  Services  Directive  (from 
1  July  1993). 
8.1.1.  This  Directive  requires  Member  States  to  Introduce  procedures  for 
reviewing,  effectively  and  as  swiftly  as  possible,  decisions  that 
have  InfrInged  CommunIty  I  aw  on  pub I I  c  procurement  or  nat I  on a I 
rules  Implementing  that  law.  These  review  procedures  must  make  It 
possible,  at  any  stage of  the  contract  award  procedure,  to: 
take  Interim  measures,  for  example  suspending  any  decision 
taken  by  a  contracting authority; 
set  aside  unlawful  decisions,  such  as  discriminatory  technical 
specifications; 
award  damages  to persons  harmed. - 34  -
8.1. 2.  The  D  1  rect 1  ve  estab  1 1  shes  a  procedure  enab II ng  the  CommIssIon  to 
take  action  where  a  clear  and  manifest  Infringement  of  Community 
rules  has  taken  place before a  contract  Is  concluded. 
8.2. 
1  n  such  cases,  the  CommIssIon  not If  los  the  Member  State  and  the 
contracting  authority of  the  reasons  which  have  led  It  to  conclude 
that  a  clear  and  manifest  Infringement  has  been  committed  and 
reQuests  Its  correction.  The  Member  State  must  reply  within 
21  days.  The  reply must  contain: 
confirmation  that  the  Infringement  has  been  corrected;  or 
a  reasoned  submIssIon  as  to  why  no  correct I  on  has  been  made; 
or 
a  notice  to  the  effect  that  the  contract  award  procedure  has 
been  suspended; 
The  Council  has  adopted  a  DIrect lve  (92/13/EEC,  OJ  No  L 76  of 
23  March  1992)  harmonizing  review  procedures  for  the  purpose  of 
ensuring  correct  app I I  cat I  on  of  the  Ut Ill t les  Directives.  The 
national  measures  transposing  It  are  to enter  Into  force  at  the  same 
tIme  as  for  Directive 90/531/EEC  (see  Part  Three,  point  1).  It 
provides  for  the  following: 
8.2.1.  Along  the  I lnes of  the other  'Review  Procedures'  Directive outlined 
In  point  8.1.,  swift  and  effective  review  procedures  that  make  It 
possible: 
either 
a)  to  take  Interim measures  with  the aim  of  correcting  the alleged 
Infringement  or  measures  to  suspend  the  contract  award 
procedure; 
to set  aside unlawful  decisions; - 35  -
or 
b)  to  take,  by  way  of  Interlocutory  procedure,  other  measures  with 
the  aim  of  correct lng  the  lnfr lngement  or  prevent lng  further 
damage  to  the  Interests  concerned,  In  particular  by  making  an 
order  for  the  payment  of  a  sum  of  money  equivalent  to  not  less 
than  1%  of  the  contract  value,  In  the  event  that  the 
Infringement  Is  not  corrected or  avoided; 
and  (for  either of  the  above  alternatives) 
c)  to  award  damages  to  persons  harmed.  The  person  making  a  claim 
for  damages  must  prove  that  an  Infringement  has  taken  place and 
that  the  InfrIngement  has  adverse I  y  affected  hIs  chance  of 
being  awarded  the contract; 
8.2.2.  a  system  of  attestations  Issued  by  sworn  attestors,  with  a  view  to 
providing  objective  confirmation  that  an  entity's  procurement 
system  Is  fair  and  non-discriminatory  and  compl les  with  the 
appl lcable Community  rules; 
8.2.3.  the  same  machinery  for  corrective  action  by  the  Commission  as  that 
establ lshed  by  the other  'Review  Procedures'  Directive; 
8.2.4.  a  concl I latlon  procedure operating under  the Advisory  Committee  for 
Public  Contracts  or  the  Advisory  Committee  on  Telecommunications 
Procurement  and  enabling  parties,  where  they  so  wish,  to  settle 
disputes  amicably  and  thus  avoid  I ltlgatlon. 
8.3.  The  national  administrations  have  a  leading  role  to  play  In  ensuring 
effective  application  of  the  public  procurement  rules.  It  would  be 
desirable  for  them  to: - 36  -
- I  ncr ease  and  upgrade  theIr  monItorIng  resources,  backIng  them  up 
with effective penalties; 
-assign priority  to preventive  checks; 
- launch  training schemes  for  the sectors concerned. 
8.4.  Action  by  tho  Commission  against  Member  States  under  Article 169  of 
tho  EEC  Treaty 
Any  supp I I  er,  contractor  or  servIce  provIder  who  consIders  that  he 
has  been  harmed  by  an  unlawful  decision  taken  by  a  contracting 
authority  Is  free  to  submit  a  complaint  to  the  Commission. 
Complaints  may  be  made  at  the  same  time  as  proceedings are  Instituted 
before  a  national  court,  but  are  In  no  way  conditional  on  such  legal 
action.  Complaints  can  be  handled  confidentially,  and  there  Is  no 
administration  fee.  To  ensure  that  the  Commission's  action  Is 
effective,  complaints  should  be  lodged  before  tho contract  Is signed, 
at  the  I  a test  when  tenders  are  beIng  compared.  Beyond  th 1  s  stage, 
any  action  that  the  Commission  might  bring  before  the  Court  of 
Justice  (with  or  without  a  request  for  Interim  measures)  would  be 
bound  to  tal I. 
Where  a  public  contract  has  already  been  awarded  or  signed,  It  Is  In 
the  Interests  of  Injured  firms  to  apply  to  national  courts  for 
damages  even  before  lodging  a  complaint  with  the Commission. 
C.  Tho  funding  of  orolocts and  programmes  by  tho  Commynlty•s  structural 
Instruments  Is  conditional  on  cgmollanco  with  tho  Qommynlty  rules on 
PUblic  procurement. - 37  -
D.  On  tho  Information front,  several  projects are  In  hand  with  a  view  to 
enabl log  suppl lers,  contractors  and  service  providers  to  gain  a 
better  understanding  of  the  legal  environment  created  by  the 
Community  and  by  each  Member  State  In  the  public  procurement  field. 
To  that  end,  a  guide  to oubllc procurement  In  each  Member  State  Is  to 
be  pub I lshed  In  al 1  nine official  languages.  The  Commission  has  also 
produced  a  video cassette on  publ lc  procurement  and  Is carrying out  a 
programme  of  training  sessions  for  businesses  and  contracting 
authorities. 
E.  The  Commission  has  taken  action  to  slmollfy  tho  task  of  drawing  uo 
tondor  not Ieos  for ·pub II cat I  on  In  the OffIcI a I  Journa I,  by  advocatIng 
the  use  of  standard  forms  (see  Commission  recommendation  91/561/EEC 
of  24  October  1991,  OJ  No  L 305  of  6  November  1991,  and  the  standard 
forms  published  In  OJ  No  s  217A  to  N  of  16  November  1991). 
Interested  fIrms  will  thus  have  a  better  grasp  of  the  requl rements 
they  have  to satisfy  In  bidding  for  a  contract,  thanks  to  the  common 
language  which  wl  I I  be  used  In  the standard  forms. 
F.  The  Commission  adopted  on  7  May  1990  a  communication  to  the  Council 
on  promoting  SNE  participation  In  public  procurement  In  the 
CommunIty. 
The  communication  urges  Member  States  and  enterprises  themselves  to 
take  the  following  measures  In  particular: 
- subdivision of  large contracts  Into lgla; 
- development  of  the  different  forms  of  association  or  cooperation, 
namely  joint  ventures,  cooperatives,  economic  Interest  groupings, 
consortiums  of  suppl Iars  or  contractors,  special lzatlon  agreements - 38  -
and  R&D  agreements.  Firms'  use  of  the  BC-Net  system  developed  by 
the  Commission  and  participation  In  the  Europartonarlat  and  prlsma 
programmes  should  have  a  favourable  Impact  on  the  development  of 
association and  cooperation schemes; 
- prgmotlon of subcontracting; 
-simplification  and  harmonization  of  the  documents  required  by 
publ lc  purchasers  for  the  purpose of  comparing  tenders; 
-creation  of  a  trans-European  electronic  network  for  the  rapid 
transmission of  tenders; 
-greater use of  the  Euro  Info Centres by  firms. 
on  1  Jyno  1992  tho  Ogmmlaalon  ad9ptod  a  second  communication  to  tho 
Coyncll  on  SME  participation  In  pybllc procyromont, 
In  addition  to  the  above,  the  communication  mentions  In  particular 
the  problem  of  payment  periods  and  the  Commission's  SIMAP  study 
project on  an  Information  system  for  publ lc  procurement. 
G.  The  provision of  technical  assistance  to firms  for  preparing  tenders, 
Improvement  of  tho  technical  capacity  of  suppliers,  contractors  and 
service  providers  to  satisfy  the  legitimate  requirements  of  public 
purchasers,  Improved  product  qual lty  and  better  marketing  are 
essential  steps  In  developing  firms'  access  to  public  procurement  In 
the  Community  and  establ lshlng  a  cl lmate  of  confidence  In  their 
relations with  publ lc  purchasers. - 39  -
On  8  February  1991,  the  Commission  launched  Prlsma,  the  aim  of  which 
Is  to  finance  operational  programmes  drawn  up  by  the  Member  States 
for  the  purpose of  Implementing  the  above-mentioned  measures. - 40  -
FOB  FURTHER  INFORMATION.  PLEASE  OQN[ACT 
Un I t  I I 1/B/3 
Pub I lc  Procurement  - Pol Icy 
Tel:  32- 2- 295.57.24 
Fax:  32- 2- 295.01.27 
Un I t  I I 1/B/4 
Publ lc  Procurement  - Appl lcatlon of  Directives 
Tel:  32- 2- 295.31.18 
Fax:  32  - 2  - 296.09.62 
Commission  of  the European  Communities 
Rue  de  Ia  Lol  200 
B-1049  Brussels 
Belgium Eastern Europe and the USSR 
THE CHALLENGE OF FREEDOM 
GILES MERRITT 
v..v.=PI'.  ,..".·c.sa,iRt 
The  sparks  of  unrest 
that leapt from Berlin in 
November  1989  to 
Moscow's  Red  Square 
in  August  1991  are 
firing  an  explosion  of 
political  and  economic 
change.  Out  of  the 
ashes of Communism is 
emerging  the  shape  of 
a  vast  new  European 
market-place  stretching 
from the Atlantic to the Pacific. 
In  his  fascinating  account  of 
Europe's  fast-changing  East-West 
relationships,  Giles  Merritt  argues 
that a massive rescue operation must 
be  mounted to ensure the success  of 
these changes. The upheaval of Com-
munism's  collapse  is  'The challenge 
of freedom'. 
Written  with  the  cooperation  and 
support  of  the  European  Commis-
sion, this book sets out to identify the 
key  policy  areas  where  a  new  part-
nership  is  being  forged  between  the 
countries  of  Eastern  and  Western 
Europe. It offers  a  privileged insight 
into the current thinking of European 
256 pp.- Price:  ECU  14.30  (excluding  VAT) 
CM-71-91-655-EN-C 
Community officials, poli-
ticians  and  industrial 
leaders,  and  analyses 
the  factors  that  will 
determine  whether  the 
emerging  market  econ-
omies of Eastern Europe 
can  truly  be  absorbed 
into  a  single  European 
economy. 
Immensely readable and 
often disturbing, this important book 
contains  much  up-to-date  and  hith-
erto  unpublished  information  on 
such major East-West problem areas 
as  energy,  environmental  control, 
immigration, trade relations,  agricul-
ture and investment. It also examines 
the  arguments  surrounding  a  'Mar-
shall  Plan'  for  Eastern  Europe  that 
would  emulate  the  famous  US  aid 
programme that helped  relaunch the 
economies of Western Europe in  the 
aftermath of World War II. 
For  anyone  concerned  about  the 
future  of  Eastern  Europe  and  the 
USSR,  whether  from  a  political, 
social  or  economic  standpoint,  this 
book is  essential reading. 
25/11/92 Bulletin 
of the European 
Communities 
The Bulletin (?(the  European  (~on1n1unities, which is  issued  I  0 titnes a 
year  (monthly,  except  for  the  January/February  and  July/August 
double issues). is an official reference publication covering all spheres 
of Community activity. 
It is compact. easy to consult (with an index and copious references to 
the Official  Journal and  to previous issues).  logically  structured (to 
reflect the main fields of Community policy) and wholly reliable. The 
Bulletin is an essential reference tooL describing the passage of Com-
munity legislation through all  its stages from  presentation of a  pro-
posal by the Commission to final enactment by the Council. 
Thanks to its  topical commentaries on the month's major events,  it 
provides  the  student  of European  integration  and  other  interested 
readers with up-to-date and accurate information about the most re-
cent developments in  Community policy  - the creation of a  single 
market,  economic  and  social  integration,  the  Community's  role  in 
international affairs, etc. 
Supplements to the Bulletin are published from time to time, contain-
ing important background material on significant issues  of the day. 
Recent Supplements have covered German unification. the Commis-
sion's  programme for  1992  and  European  industrial  policy  for  the 
1990s. 
The  Bulletin  and  its  Supplements are  produced  by  the  Secretariat-
General of the Commission. 200 rue de Ia  Loi, B-1 049 Brussels. in the 
nine official languages of the Community, and can be ordered from the 
Community sales agents. 
15/11192 INF092 
~2  COMMISSION OF THE EUROPEAN COMMUNITIES 
National 
Implementing 
Measures 
to give effect to the White Paper 
of the Commission on the Completion 
of the Internal Market 
Situation at 30 April 1991 
The Community database focusing on the obiectives and the 
social dimension of the single market 
As a practical guide to the single  market, INF092 contains vital infor-
mation for all those determined to be ready for 1992. 
INF092 is  really a simple market scoreboard, recording the state of play 
on the  stage-by-stage  progress  of Commission  proposals  up  to  their 
adoption by  the  Council,  summarizing  each  notable  development  and 
placing it in context, and keeping track of the transposition of directives 
into Member States' national legislation. 
Using INF092 is simplicity itself. It can be consulted on-screen by means 
of a wide range of everyday equipment connected to specialized data-relay 
networks. Fast transmission, the virtually instant updating facility (several 
times  a  day,  if necessary)  and  dialogue  procedures  requiring  no  prior 
training make INF092 ideal for the general public as well as for business 
circles. and the professions. 
The system  offers  easy  access  to information  thanks  to  the  choice  of 
menus available and to the logical presentation modelled on the structure 
of the White  Paper,  the Social Charter and the decision-making process 
within the institutions. 
Enquiries may also be made to the Commission Offices in the Member 
States or - for small businesses - the Euro-Info Centres now open in all 
regions of the Community. 
Eurobases Helpdesk  {  Tel.:  (32•2) 295 00 03 
Fax :  (32-2) 296 06 24 
25/11/92 Official Journal of the European Communities 
DIRECTORY 
OF COMMUNITY LEGISLATION IN  FORCE 
and other acts of the Community institutions 
The  Community's  legal  system  is  of direct  concern  to  the 
individual citizen as much as to the Member States themselves. 
Both lawyers and non-lawyers, then, need to be familiar not just 
with national law, but also with Community legislation, which 
is  implemented, applied or interpreted by  national law and in 
some cases takes precedence over it. 
To make Community legislation more accessible to the public, 
the  Commission  of  the  European  Communities 
publi~hes  a  Directory,  updated  twice  a  year, 
covenng: 
- binding  instruments  of  secondary  legislation 
arising out of the Treaties establishing the three 
Communities  (regulations,  decisions,  directives, 
etc.); 
- other legislation (internal agreements, etc.); 
- agreements between the Communities and non-
member countries. 
Each entry in the Directory gives  the number and 
title of the instrument, together with a reference to 
the Official Journal in which it is to be found. Any 
amending instruments are also indicated, with the 
appropriate references in each case. 
The  legislation  is  classified  by  subject  matter. 
Instruments  classifiable  in more  than one  subject 
area appear under each of the headings concerned. 
The  Directory proper (Vol.  I)  is  accompanied  by 
1 064 pp. - ECU 83 
ISBN 92-77-77093-7 (Volume I) 
ISBN 92-77-77094-5 (Volume II) 
ISBN 92-77-77095-3 (Volume I and II) 
FX-86-91-001-EN-C 
FX-86-91-002-EN-C 
two  indexes  (Vol.  II),  one  chronological  by 
document number and the other alphabetical by keyword. 
The Directory is  available in the nine official languages of the 
Community. 
25/11/92 EUROPEAN 
ECONOMY 
European  Economy  appears  four  times  a 
year, in March, May, July and November. 
It  contains  important  reports  and  com-
munications from the Commission to the 
Council  and  to  Parliament  on  the 
economic situation and developments,  as 
well  as  on  the  borrowing  and  lending 
activities of the Community. In addition, 
European  Economy  presents  reports  and 
studies on problems concerning economic 
policy. 
Two  supplements  accompany  the  main 
periodical: 
- Series  A  - 'Economic  trends'  appears 
monthly except in August and describes 
with  the  aid  of tables  and graphs  the 
most  recent  trends  of industrial  pro-
duction,  consumer  prices,  unemploy-
ment,  the  balance  of trade,  exchange 
rates, and other indicators. This supple-
ment  also  presents  the  Commission 
staffs  macroeconomic  forecasts  and 
Commission  communications  to  the 
Council on economic policy. 
- Series  B - 'Business  and  consumer 
survey results' gives  the main results of 
opinion  surveys  of  industrial  chief 
executives  (orders,  stocks,  production 
outlook, etc.) and of consumers (econ-
omic  and  financial  situation  and 
outlook,  etc.)  in  the  Community,  and 
other business  cycle  indicators.  It also 
appears monthly, with the exception of 
August. 
Unless  otherwise  indicated,  the  texts  are 
published  under the  responsibility  of the 
Directorate-General  for  Economic  and 
Financial Affairs of the Commission of the 
European Communities, 200 rue de la Loi, 
B-1 049  Brussels,  to which enquiries other 
than  those  related  to  sales  and  sub-
scriptions should be addressed. 
Subscription terms are shown on the back 
cover and the addresses of the sales offices 
are shown on the third page of the cover. 
25/11/92 Success in business 
depends on the decisions you make ... 
which depend on the information you receive 
Make  sure  that your decisions  are  based  on information that is 
accurate and complete! 
In a period of rapid adjustment, with national economies merging 
into a single European economy under the impetus of 1992, reliable 
information on the performance of specialized industry sectors is 
essential to suppliers, customers, bankers and policymakers. 
Small and medium-sized enterprises, in particular, need easy access 
to information. 
The market must be defined, measured and recorded. Information 
is  needed  on  production  capacities,  bottlenecks,  future  develop-
ments, etc. 
Panorama of EC industry 1991-1992 
Current situation and outlook for 180 sectors 
of manufacturing and service industries 
in the European Community 
1 400 PP·* ECU 110 *ISBN 92-826-3103-6 * C0-60-90-321-EN-C 
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25/11/92 ENERGY 
A CHALLENGE FOR EUROPE AND THE WORLD 
Since  it  first  appeared  in  1985  Energy  in  Europe  has  become  recognized  as  an 
invaluable source of information on both the  policy-making and the operational 
aspects  of European  Community  energy  policy.  Subscribers  include  leaders  of 
energy-consuming  and energy-producing  industries  and other decision-makers  in 
the private and public sectors, as well as major consultancies and research institutes 
in and outside the Community. 
In the present situation within the Community, itself at the eve of the single market, 
and vis-a-vis the huge energy problems, as well  as the potential, of our neighbours 
in Central and Eastern Europe and in the Commonwealth of Independent States, 
the energy sector is  of the greatest strategic importance. An understanding of it is 
indispensable in many areas of economic activity. It also constitutes a crucial factor 
within a debate of truly global importance, namely the protection of the environ-
ment, including the global warming issue. 
Energy in Europe continues to keep its readers abreast of the ongoing situation as 
regards overall policy, markets, energy planning, and the constant quest for cleaner 
and more efficient energy technology. 
Market trends and perspectives are covered in two regular issues each year, and also 
in a Short-term energy outlook appearing in the first half of the year and an Annual 
energy review  at the end of the year which includes the world energy situation by 
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Community,  and  a  review  of trends  in  main  indicators  over  10  years.  Further 
Special Issues are also produced in connection with major developments or events, 
including international conferences on or relevant to the energy sector. 
Energy in Europe appears in English but each issue also contains translations into 
French, German or Spanish of articles from the preceding issue. 
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Tel. (046) 18 00 00 
Fax (046) 18 01  25 
SCHWEIZ I  SUISSE I  SVIZZERA 
OSEC 
StampfenbachstraBe 65 
CH-8035 Zuroch 
Tel. (01) 365 54 49 
Fax (01) 365 54 11 
CESKOSLOVENSKO 
NIS 
Havelkova 22 
1 3000 Praha 3 
Tel. (02) 235 84 46 
Fax 42·2·264775 
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Tel. 1221  21  99 93. 628·28-82 
lntematoonal Fax&Phone 
(0·39) 12·00-77 
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Eu-
65. Str- Doonosoe Lupu 
70184 Bucuresto 
TIII./Fax 0  12 96 48 
BULGARIE 
D.J.B. 
59. bd Votocha 
1000 Sofoa 
Tei.!Fax 2 610158 
RUSSIA 
CCEC (Centre for Co-atlon with 
the European Communrtl-) 
9. Prospekt 60-let Oktyabroa 
117312 Moscow 
Tel  095 135 52 87 
Fax 095 420 21  44 
CYPRUS 
Cyprua Chamber of Commerce and 
Industry 
Chamoer Butld•ng 
38 Gnvas Oh•gents Ave 
3  Delogoorgos  Street 
PO Box 1455 
NtCOSIS 
Tel  121  4495001462312 
Fax 12)  456630 
"'  Narhbah<;e Sokak N  15 
lstanbui·CaQaloQiu 
Tel. (1) 520 92 96 - 528 55 66 
Fax 520 64 57 
Telex 23622 DSVO·  TR 
ISRAEL 
ROY lntemabonel 
PO Box 13056 
41  Moshmar Hayarden Street 
Tel Avov 61130 
Tel. 3 498 108 
Fax 3 544 80 39 
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Renouf Publiahlng Co. Ltd 
Ma•l orders - Head Offtce· 
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Tal. 1613) 741 43 33 
Fax 1613) 741  54 39 
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Toronto Store 
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Tel. (416) 363 31  71 
UNITED STATES OF AMERICA 
UNIPUB 
4611-F Assembly Drove 
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Tel. Toll Free (800) 274 4886 
Fax (3011 459 0056 
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Hunter PubHcatlona 
58A Gopps Street 
Col  longwood 
Voctoroa 3086 
Tel.  131 417 5381 
Fax  (3) 419 7154 
JAPAN 
Klnokunlye Company Ltd 
17-7 Shon)uku 3-Chome 
Shon1uku·ku 
Tokyo 160-91 
Tel  t03) 3439-0121 
Joumat o.p.rtment 
PO Box 55 Chotose 
Tokyo 156 
Tel. 1031  3439-0124 
SINGAPORE 
Legal Library Servocaa Ltd 
STK Agency 
Robtnson Road 
PO Box 1617 
Songapore 9036 
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